
       U.S. Department of Justice 

       Office of the Solicitor General 
 
 

 
 
       Washington, D.C. 20530 
 
       December 30, 2022 
 
Honorable Scott S. Harris 
Clerk 
Supreme Court of the United States 
Washington, D.C. 20543 
 
  Re:  Sackett v. EPA, No. 21-454 
 
Dear Mr. Harris: 
 

The Court held oral argument in the above-captioned matter on October 3, 2022.  During 
the argument, Justice Kagan asked about the status of the pending rulemaking by the Environmen-
tal Protection Agency (EPA) and the Department of the Army to revise the regulatory definition 
of “waters of the United States” under the Clean Water Act, 33 U.S.C. 1362(7).  See Oral Arg. Tr. 
94; cf. Resp. Br. 13, 39-40.  I write to notify the Court that the Administrator of the EPA and the 
Assistant Secretary of the Army (Civil Works) recently signed the joint final rule and submitted it 
for publication in the Federal Register.  The signed, pre-publication version of the joint final rule 
is available on the EPA’s website at https://www.epa.gov/wotus/revising-definition-waters-
united-states. 

During the argument, Justice Kagan also asked whether the forthcoming rule would pro-
vide additional guidance on the agencies’ views about which adjacent wetlands qualify as waters 
of the United States covered by the Act.  Oral Arg. Tr. 94.  The preamble to the final rule addresses 
that issue in several places, including the Executive Summary (at pp. 9-10 of the pre-publication 
version); Part IV.C.5, which discusses adjacent wetlands generally (at pp. 308-339); Part IV.C.8.b, 
which addresses the regulatory definition of “adjacent” (at pp. 411-419); and Part IV.C.10, which 
provides guidance to help property owners determine whether the Act applies to particular sites 
(at pp. 460-478). 

I would appreciate it if you would circulate this letter to the Members of the Court. 
 
      Sincerely, 
 
 
      Brian H. Fletcher* 
      Acting Solicitor General 
 
cc: See Attached Service List 

 
*  The Solicitor General is recused in this case. 
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